ST 99-0290-G L 09/24/1999 FOOD, DRUGS, & MEDI CAL APPLI ANCES

A nedicine or drug is “any pill, powder, potion, salve, or other preparation
i ntended by the manufacturer for human use and which purports on the | abel
to have nedicinal qualities.” See 86 Ill. Adm Code 130.310. (This is a
GlL).

Sept enber 24, 1999

Dear M. XXXXX:

This letter is in response to your letter dated Septenber 1, 1999. The
nature of your letter and the information you have provided require that we
respond with a General Information Letter, which is designed to provide general
information, is not a statenent of Departnent policy and is not binding on the
Departnent. See 2 I1l. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

W are a retail grocery and drug concern with several outlets in the

state of Illinois, and we maintain a very extensive inventory of itens
that we sell to the general public. The purpose for witing is to
obtain a Legal or Advisory Opinion from the State of |Illinois
regarding the rate of tax for a nunber of different itens that we
sel | .

Even though we have reviewed the state statutes, regulations, mnedical
appliance list, and several letter rulings, as well as other state

publications, we still feel it is necessary to obtain a |egal opinion
on the itens in question. Please provide an opinion for the foll ow ng
itens:

1) Fl avored Wat er (non-carbonat ed)

2) Soft Drink Bottle Deposit
3) Deep Heating Rub

4) Epsom Salt for Medical Use
5) Food Producing Plants

6) Food Produci ng Seeds

7) Sl eep Al ds

8) Teet hing Lotion

Additionally, we would respectfully ask for greater clarification of
the regulation that governs the rate of tax for non-prescription
medi ci nes. In section 130.310(d), the phrase ‘ which purports on the
| abel to have nedicinal qualities’ is used. Does this nean that the
| abel rnust directly state the words ‘nedicated’ or ‘medicine’ in order
to qualify for the low rate of tax? In the state’'s view, does words
such as ‘relief’, ‘relieves’, ‘reliever’, ‘helps heal’ or ‘aids’
purport that the product has nedicinal qualities? Does the verbiage
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on the l|abel only need to give the consunmer confidence that the
product has nedicinal qualities, or serves a nedicinal purpose? How
does a known drug or healing agent listed in the ingredient section of
the | abel, affect the nedicinal clainf

There are two exanples that mmke it difficult to know whether the
| ower rate of tax should be charged or if the higher rate of tax is
required. First, the product known as ‘Carnex’ says on the |abel that
the product is ‘for cold sores, fever blisters and chapped lips’'. And
the second is Chapstick, which states on one of their products that it
‘hel ps heal and prevent dry, chapped |ips’.

To an average reasonable thinking consunmer, both of these products

will inprove their condition with usage, even though they comunicate
the concept in different ways. Both statenents inply that their
products have medicinal qualities. If these products didn't have

medi cinal qualities, why would the mnufacturers say that their
products are ‘for’ sonmething that requires a healing agent, or wll
‘“help’ in the healing process? Furthernore, if the products didn’t
have nedicinal qualities, why does the customer continue to rely upon
themfor relief?

It appears obvious to nme that the consunmer, through persona

experience, has faith that these two products wll cure, heal, or
relieve them fromtheir affliction, even though the word nedicated is
not included on the | abel. And the manufacturers will continue to

manuf acturer the itens because the demand for these products wll
continue to exist, so long as they continue to performas they claim

If these products don't qualify for the lower rate of tax, then we
have to assune that cold sores, fever blisters and chapped |ips, don’t
really constitute a human alinment. Then if this is the case, where is
the line drawn on what constitutes a human alinment and what s
consi dered sonet hing el se?

Please clarify in the clearest possible way what |abel termnology is
sufficient to allows for a lower tax rate, and what termnology
requires the inposition of the higher tax rate.

We appreciate your efforts in responding to our request. Qur industry
can be very difficult in terns of ‘item taxability’ so your help is
greatly needed.

If you need to contact nme for additional information, please feel free
to do so. Thank you for your assistance.

In the context of a General Information Letter, we are unable to rule on the
taxability of the various products you described in your letter. For your
i nformati on, we have enclosed a copy of 86 IIl. Adm Code 130.310, which is the
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Departnent's regulation for “Food, Drugs, Medicines and Medical Appliances.”
This regul ati on descri bes how sale of food and drugs can be subject to either |ow
(1% or high (6.25% State tax rates under the Retailers’ QOccupation Tax Act
Local sales taxes may al so apply, dependi ng upon where retail sales are nade.

As you can see, Section 130.310 provides that food which is to be consuned
off the premi ses where it is sold (other than al coholic beverages, soft drinks,
and food which has been prepared for imedi ate consunption), and prescription and
non- prescription nedicines, drugs, and various nedical appliances are taxed at
the State rate of 1% plus applicable local taxes. Food is defined as any solid,
liquid, powder or item intended by the seller primarily for human internal
consunption, whether sinple, compound or mxed, including foods such as
condi nents, spices, seasonings, vitamns, bottled water and i ce. See Section
130.310(b)(1). A nedicine or drug is “any pill, powder, potion, salve, or other
preparation intended by the manufacturer for human use and which purports on the
| abel to have medicinal qualities.” See Section 130.310(c)(1). Each product and
| abel need to be evaluated on its owm nerit to determ ne whether it is a nedicine
or drug that qualifies for the lowrate

Products that do not neet the appropriate definitions of food, drugs,
medi ci nes or nedi cal appliances, or are food prepared by the vendor for inmmediate
consunption, are taxable at the higher State sales tax rate of 6.25% plus
appl i cabl e | ocal taxes. Soft drinks are always taxed at the higher rate. Sof t
drinks include any conplete, finished, ready-to-use, non-alcoholic drink, whether
carbonated or not, including but not Iimted to soda water, cola, fruit juice
vegetabl e juice, carbonated water, and all preparations commonly known as soft
dri nks of whatever kind or description that are contained in any cl osed or sealed
bottle, can, carton, or container regardless of size. Soft drinks do not include
coffee, tea, non-carbonated water, various mlk products, drinks containing 50%
or nore natural fruit or vegetable juice, powdered drink mxes or concentrated
and reconstituted fruit juices. See Section 130.310 (b)(5).

I hope this information is helpful. The Department of Revenue maintains a
Wb site, which can be accessed at www. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Mel anie A Jarvis
Associ at e Counsel

MAJ: msk
Enc.



